This article explores what is meant by doubtful prisoner-of-war status and what constitutes a "competent tribunal" for the purpose of prisoner-ofwar status determination. The first part gives a legal analysis of the rule stated in Article 5(2), taking into account customary rules and principles concerning judicial guarantees in international humanitarian law. In the second part, State practice and domestic military regulations regarding status determination are examined.
International humanitarian law and the Article 5(2) rule
The Third Geneva Convention is based on the principles of general international law on the treatment of prisoners. 6 These principles, which have gradually evolved since the eighteenth century, have established that captivity in war is "neither revenge, nor punishment, but solely protective custody, the only purpose of which is to prevent the prisoners of war from further participation in the war." 7 This particular principle was developed in accordance with the view that it is contrary to the law of war to kill or injure helpless people. Moreover, prisoners of war are among the most vulnerable victims of war and therefore in need of spe-cial protection. 8 In addition, principles underlying prisoner-of-war status and treatment have been developed from traditional military concepts of chivalry, entailing a respect for the honour of combatants. 9 The State detaining the captured persons is responsible for the treatment given to prisoners of war. 10 This responsibility extends to a requirement that the detaining State be fully satisfied that a State to which it intends to transfer or has transferred prisoners of war is willing and able to apply GC III. 11 To be recognized as having prisoner-of-war status, a captured person has to fit within one of the six categories in Article 4 of GC III. 12 Despite the careful wording of Article 4, in the confusion of battle the distinction 1 13 3 See for example the confusion over combatants and non-combatants in the 1980-1988 Iran-Iraq War, described in P. Tavernier, "Combatants and non-combatants", in I. Dekker and H. Post (eds), The Gulf War of 1980-1988: The Iran-Iraq War in International Legal Perspective, Martinus Nijhoff Publishers, The Netherlands, 1992, pp. 129-136. 1 14 4 "Doubt" is defined by the Oxford English Dictionary, 2nd. ed., 1989, as being either "the (subjective) state of uncertainty with regard to the truth or reality of anything" or "the condition of being (objectively) uncertain; a state of affairs such as to give occasion for hesitation or uncertainty. between combatants and civilians may not always be apparent. 13 For this reason, Article 5(2) of GC III provides: "Should any doubt arise as to whether persons, having committed a belligerent act and having fallen into the hands of the enemy, belong to any of the categories enumerated in Article 4, such persons shall enjoy the protection of the present Convention until such time as their status has been determined by a competent tribunal." This rule would seem to make clear that where there is doubt as to the prisoner-of-war status of a captured person, States Parties are required to have individual status determined by a formal mechanism. In the meantime, the captured person must be treated as if he or she is a prisoner of war. What is not clear is what "any doubt" really means, who should be entertaining the doubt, and what is meant by a "competent tribunal".
Prisoner-of-war status "in doubt"
As Article 5(2) states, the doubt must be with regard to whether a captured person belongs to any of the six categories listed in Article 4 of GC III. But what does it mean to have a doubt and who should be having it? 14 "Reasonable doubt" may be defined judicially as such doubt as would cause a reasonable person to hesitate before acting in a matter of importance. 15 The Commentary to GC III is fairly unhelpful in explaining how "any doubt arises". It mentions only two examples of those to whom Article 5(2) would apply: deserters, and persons who accompany the armed forces and have lost their identity card. It does, however, make the point that " [t] he clarification contained in Article 4 should, of course, reduce the number of doubtful cases in any future conflict. It therefore seems to us that this provision should not be interpreted too restrictively". Given the instruction in the Commentary to interpret Article 4 of GC III broadly, it should be easy to raise a doubt that captured persons are not entitled to prisoner-of-war status. Conversely, it should be difficult to raise a doubt that a captured person is a prisoner of war. This means that States should not be able to unilaterally decide that no 19 It held that: "Until 'a doubt arises' article 5 does not operate and the court is not required to be satisfied whether or not this safeguard should be applied. Accordingly where the accused did not raise a doubt no question of mistrial arises." 20 This indicates that the Council construed "a doubt arises" as meaning that a claim for prisoner-of-war status is made by an accused before or at the trial. This is an interesting interpretation of Article 5(2), suggesting that the criterion "a doubt arises" may be fulfilled in a procedural sense, rather than in a factual sense in relation to the Article 4 categories. Lords Guest and Barwick, in their joint dissenting judgment, differed on this point, noting that "the accused in reality did not raise the appropriate claim.(...) The 'doubt' which would have to arise under article 5 would be whether the person belonged to the categories mentioned in Article 4A [GC III]." 21 The interpretation of "a doubt arises" as occurring when a claim of prisoner-of-war status is made has also been adopted in some military manu- 2 25 5 Ibid., para. 1728. The first paragraph of Article 45, entitled "Protection of persons who have taken part in hostilities" provides: "A person who takes part in hostilities and falls into the power of an adverse Party shall be presumed to be a prisoner of war, and therefore shall be protected by the Third Geneva Convention, if he claims the status of prisoner of war, or if he appears to be entitled to such status, or if the Party on which he depends claims such status on his behalf by notification to the detaining Power or to the Protecting Power. Should any doubt arise as to whether any such person is entitled to the status of prisoner of war, he shall continue to have such status and, therefore, to be protected by the Third Convention and this Protocol until such time as his status has been determined by a competent tribunal." als, notably the United States (US) 1997 Army Regulation dealing with prisoners of war, which requires the convening of a competent tribunal to determine the status "of any person not appearing to be entitled to prisonerof-war status" but who "asserts that he or she is entitled to treatment as a prisoner of war". 22 Significantly, this interpretation is also consistent with the presumption of prisoner-of-war status in Article 45(1) of the Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection of Victims of International Armed Conflicts (Protocol I) of June 1977 when a captured person "claims the status of prisoner of war" or if "the Party on which he depends claims such status on his behalf". 23 While Article 5(2) of GC III was an important development in 1949 for the protection of people taking part in hostilities, the rule remained "rather imprecise and at an embryonic stage". 24 The problems of legal recognition of combatants of guerrilla warfare highlighted the insufficiency of Article 5(2). Article 45 of Protocol I was designed to remedy this insufficiency. The objective was to establish procedures which were more likely to guarantee that prisoner-of-war status would be granted. 25 In effect, the provision lists the cases in which doubt regarding the status of a combatant must give way to a presumption of prisoner-of-war status: (1) if he claims that status; (2) if he appears to be entitled to such status; and (3) if the Party on which he depends claims such status. Where doubt remains notwithstanding the said presumption, the question then goes to the competent tribunal. The series of presumptions in Protocol I are a development of Article 5(2) of GC III, but in contrast to the latter provision the burden of proof clearly lies with the captor. By implementing a system of presumptions, Protocol I reverses the burden of proof so that it is the competent tribunal which must provide evidence to the contrary every time the presumption exists and is contested. 26 It would thus appear that Article 45 of Protocol I reaffirms the interpretation of "any doubt arises" in Article 5(2) as including instances when a claim of prisoner-of-war status is made either by the detainee or by the Party on which he or she depends. It may be concluded, on the basis of the interpretation of the rule in military manuals, that doubtful prisoner-of-war status under Article 5(2) of GC III may arise where serious doubt exists as to whether a captured person fits within the Article 4 categories despite a general (unwritten) presumption of prisoner-of-war status for those taking part in hostilities.
A "competent tribunal"
The "competent tribunal" in Article 5(2) is undefined, leaving its composition to be determined under the domestic law of the States Parties. The word "competent" has been defined as "possessing jurisdiction or authority to act". 27 A "tribunal" can be a "court of justice" or, more generally, a "place of judgment or decision". 28 The phrase "competent tribunal" therefore suggests an authorized forum of judgment, not necessarily judicial in character. The drafting history of Article 5(2) gives some indication of the meaning of the phrase. The original draft provision, inserted at the request of the International Committee of the Red Cross (ICRC) and approved at the Stockholm Conference in 1949, stated:
"Should any doubt arise whether any of these persons belongs to one of the categories named in the said Article, that person shall have the benefit of the present Convention until his or her status has been determined by some responsible authority". 29 The objective of the ICRC was to guarantee these combatants a minimum degree of protection when they were captured by the enemy. During the 1949 Geneva Conference, the term "military tribunal" was initially proposed to replace "responsible authority" in order to achieve a greater degree of precision, in view of the grave consequences which might result if the decision was left to a single person who might even be of a low rank. 30 As per-sons taking part in hostilities without the right to do so are liable to be prosecuted for murder or attempted murder, it was felt by many delegates that the question of prisoner-of-war status should be decided by a court. 31 However, this view was not unanimously accepted. Some delegates felt that bringing a person before a military tribunal might have more serious consequences than a decision which would deprive that person of the protection of the Convention. 32 To address these concerns, a further amendment was made which provided that the determination of doubtful prisoner-of-war status would be made by a "competent tribunal", not specifically a military tribunal. 33 The drafting history indicates therefore that a "competent tribunal" is something more formal and judicial in character than the ICRC's original proposal of "responsible authority", suggesting that the determination of status should be made by more than one person and with properly constituted procedures.
As noted above, Article 5(2) of GC III was considered important in principle, but legally insufficient given the definitional vagaries of combatants waging guerrilla warfare and the gravity of the consequences if captured persons were not given prisoner-of-war status. Article 45 of Protocol I likewise does not specify what a "competent tribunal" should consist of. However, two important points may be gleaned in this regard. First, the "competent tribunal" in Article 45(1) may be distinguished from the "judicial tribunal" in Article 45(2), which must adjudicate prisoner-of-war status where the person is charged with an offence arising out of hostilities and is 3 34 4 Article 45(2) of Protocol I provides, inter alia: "If a person who has fallen into the power of an adverse Party is not held as a prisoner of war and is to be tried by that Party for an offence arising out of the hostilities, he shall have the right to assert his entitlement to prisoner-of-war status before a judicial tribunal and to have that question adjudicated. 35 One assumption made during the debates was that such a tribunal would be set up near the front lines of the battle and therefore needed to be quickly organized, although it was stated that even in such circumstances, "guarantees should be furnished regarding its competence, its composition and its procedures" and it should be "impartial and effective". 36 As this is most difficult to achieve for a hastily set up tribunal near the front line, the Conference finally added the rule that each time a prisoner who is not held as a prisoner of war is to be tried for an offence related to the hostilities, that person's status must be decided by a judicial tribunal. 37 Article 45 thus sets up a two-tiered system: first, a "competent tribunal" must determine status where doubt in that regard persists despite the series of presumptions; second, if a detainee not held as a prisoner of war but claiming entitlement to that status is to be charged with an offence arising out of hostilities, a "judicial tribunal" will determine his status.
The implications of committing "a belligerent act"
The original proposed text for Article 5(2) was modified in Stockholm in order to specify that the provision applies only in cases of doubt where the persons have committed a belligerent act and have fallen into the hands of the adversary. 38 The Commentary to GC III states that "[t]he reference in the Convention to 'a belligerent act' relates to the principle which motivated the person who committed it, and not merely the manner in which the act was committed." Clearly, if someone has committed a belligerent act, it is essential that their legal status be ascertained. The most significant deficiency of Article 5(2) is the absence of any provision which expressly authorizes a person found by a competent tribunal not to be a prisoner of war to have the question of this status decided by the judicial tribunal which tries him for his allegedly illegal act of hostility. 39 If the prisoner-of-war status of a captured person has not or not yet been established by a competent tribunal, the Commentary to Protocol I rightly points out that "he runs a double risk: a) to be accused of acts which are not necessarily offences (in the case of simply participating in the hostilities); b) to be deprived of the procedural guarantees to which prisoners of war are entitled, even when the acts of which he is accused are punishable." 40 In this situation, it is essential for the accused to have the right to assert prisoner-of-war status and to have the question determined by a judicial tribunal with all the generally recognized guarantees and procedures. This was the basis for Article 45(2) of Protocol I. The Rapporteur of Committee III indicated that this provision constitutes:
"a new procedural right (...) for persons who are not considered prisoners of war and who are to be tried for a criminal offence arising out of the hostilities. Such persons are given the right to assert their entitlement to prisoner-of-war status and to have that question adjudicated de novo by a judicial tribunal, without regard to any decision reached pursuant to paragraph 1. (...) The judicial tribunal may either be the same one that tries the offence or another one. It may be either a civilian or military tribunal, the term judicial meaning merely a criminal tribunal offering the normal guarantees of judicial procedure." 41 Problems arise, however, because it is not always possible to determine the captured person's prisoner-of-war status before judgment is passed on the offence of which he is accused (in particular, the requirement to carry arms openly or to wear a distinctive sign). 42 Furthermore, entitlement to prisoner-4 43 3 For example, the UK 1958 Manual of Military Law, op. cit. (note 8), with regard to the difficulty of application of Art. 5 of GC III for combatants coming under Art. 4A(6), states that: "It would seem that if a civilian is alleged to have violated the law of war [for example] by firing at the wounded and stretcher bearers, he would nevertheless be entitled to be treated as a prisoner of war until a competent tribunal had established that he had not complied with any one of the requirements of Art. 4A(6) (...). Accordingly, if it were proved before such competent tribunal that he had fired on the wounded or protected medical personnel of the enemy, that fact would automatically disentitle him to prisoner-of-war status with the result that he could be tried as a civilian who had committed illegal acts of hostility." This interpretation is contrary to the common understanding that a violation of the laws of war does not deprive a person of combatant or prisoner-of-war status, but entails his prosecution under Art. of-war status may depend not only on facts, but on the interpretation of the rules of the Convention or the Protocol. 43 The Commentary to Protocol I states that " [t] here is no doubt that in principle it is preferable to determine the status of the accused with regard to the protection of the Third Convention, i.e. to make a decision regarding his status as a combatant and prisoner of war, before deciding on the merits of the case." 44 This rather weak solution was due to the fact that, in view of the great differences in national judicial procedures, it was not thought possible to establish a concrete rule that this question must be decided before the trial for the offence. The Rapporteur did argue that "it should be so decided if at all possible, because on it depend the whole array of procedural protections accorded to prisoners of war by the Third Convention, and the issue may go to the jurisdiction of the tribunal." 45 In any case, the procedure followed by the competent tribunal under Article 45 in the first instance should, as a minimum, be in accordance with the corresponding rules of the Fourth Convention 46 
Fundamental due process rights and status determination procedures
International humanitarian law is silent as to what due process rights are applicable to prisoner-of-war status determination procedures. As human rights law operates at all times, including situations of armed conflict, it may be argued that basic human rights standards guaranteeing the due process rights of persons in any form of detention should apply to the status determination procedure. 48 Although international humanitarian law may operate as lex specialis in times of armed conflict, 49 fundamental due process rights are also contained in Article 75 of Protocol I 50 and in the fair trial guarantees of Article 3 common to the Geneva Conventions, 51 both of which are recognized as representing customary law. 52 The question remaining is whether these rights are applicable to status determination procedures or exclusively to criminal prosecutions arising out of participation in hostilities. The Inter-American Commission of the Organization of American States (OAS) has recently given its opinion on the matter in answer to a Request for Precautionary Measures in regard to the Detainees in Guantanamo Bay, Cuba. 53 The Commission firstly noted that in situations of armed conflict, the protections under international 5 54 4 Ibid., p. 3. Without the clarification of legal status, "the Commission considers that the rights and protections to which they may be entitled under international or domestic law cannot be said to be the subject of effective legal protection by the State. human rights and humanitarian law may complement and reinforce one another, "sharing as they do a common nucleus of non-derogable rights and a common purpose of promoting human life and dignity". The Commission found that where persons find themselves within the authority and control of a State and where circumstances of armed conflict may be involved, their fundamental rights may be determined in part by reference to international humanitarian law as well as international human rights law.
Where it may be considered that the protections of international humanitarian law do not apply, however, such persons remain entitled at least to the non-derogable protections under international human rights law. Therefore, according to the Commission, "a competent court or tribunal, as opposed to a political authority, must be charged with ensuring respect for the legal status and rights of persons falling under the authority and control of a state." The Commission, noting that "doubt exists as to the legal status of the detainees", requested the United States to take the "urgent measures necessary to have the legal status of the detainees at Guantanamo Bay determined by a competent authority". 54 It may safely be concluded that at least the fundamental due process rights under customary international law are applicable to status determination procedures. 55 The Human Rights Committee, the monitoring body of the International Covenant on Civil and Political Rights, asserted in its General Comment on Reservations that a State may not reserve the right to arbitrarily arrest and detain persons or to presume a person guilty unless he proves his innocence. 56 The United States Third Restatement of Foreign Relations Law has also identified prolonged arbitrary detention and a consistent pattern of gross violations of internationally recognized human rights as among its list of human rights violations which have achieved customary law status. While Articles 9 (habeas corpus) and 14 (fair trial) of the Covenant are not among the non-derogable rights listed in Article 4, derogations of these rights can only be "to the extent strictly required by the exigencies of the situation" 58 and the State Party may not take discriminatory measures on the ground of race, colour, sex, language, religion or social origin. 59 Furthermore, General Comments by the Human Rights Committee indicate that a State is not able to derogate from basic judicial guarantees necessary to vindicate non-derogable rights, such as the right to life and the right not to be subjected to torture. 60
State practice with regard to the GC III Article 5(2) rule

United States of America
The relevant United States legislation is the 1997 Army Regulation entitled "Enemy Prisoners of War, Retained Personnel, Civilian Internees and Other Detainees". 61 "Other detainees", defined in the glossary as "persons in the custody of United States Armed Forces who have not been classified" as enemy prisoners of war (GC III, Article 4), retained personnel (GC III, Article 33) or civilian internees (GC IV, Article 78) "shall be treated as enemy prisoners of war until a legal status is ascertained by a competent authority". Section 1-6(a) of the Regulation sets out the Article 5(2) rule. In addition, paragraph (b) provides that "[a] competent tribunal shall determine the status of any person not appearing to be entitled to prisonerof-war status who has committed a belligerent act or has engaged in hostile activities in aid of enemy armed forces, and who asserts that he or she is entitled to treatment as a prisoner of war, or concerning whom any doubt of a like nature exists." 62 The Regulation in fact goes further than Article 5(2) of 6 63 3 The following guarantees are stipulated: (1) a written record of proceedings; (2) open proceedings except for deliberation or if security would be compromised; (3) persons shall be advised of their rights at the beginning of their hearing; (4) persons shall be allowed to attend all open sessions and be provided with an interpreter if necessary; (5) persons shall be allowed to call witnesses if reasonably available and to question those witnesses called by the tribunal; (6) persons have a right to testify; (7) persons may not be compelled to testify. The standard of proof used by the tribunal is "preponderance of evidence". In addition, a written record of the tribunal decision is required to be completed in each case. The tribunal may make the following board determinations: (a) prisoner of war; (b) recommended retained personnel, entitled to prisoner of war protections, who should be considered for certification as a medical, religious, or volunteer aid society retained personnel; (c) innocent civilian who should immediately be returned to his home or released; and (d) civilian internee who for reasons of operational security, or probable cause incident to criminal investigation, should be detained. Ibid., Section 1-6 (10).
6 64 4 Ibid., Section 1-6(g). 6 65 5 Ibid.
GC III in that it requires a competent tribunal to determine status not only where doubt about Article 4 criteria has arisen, but also where the person does not appear to be entitled to prisoner-of-war status but asserts that he or she is entitled to prisoner-of-war treatment. Therefore, even if a captured person in the custody of the US Armed Forces did not appear to fit within the Article 4 categories but claimed to be entitled to prisoner-of-war treatment, the US would be bound to have the matter determined by a competent tribunal. This is consistent with the analysis of the meaning of "any doubt arises" as including instances in which a claim of prisoner-of-war status has been made. As regards the status determination procedures, the competent tribunal must be composed of three commissioned officers, one of whom must be of field grade. The Regulation stipulates all the fundamental procedures and guarantees of a fair trial. 63 Most importantly, persons who have been determined by a competent tribunal not to be entitled to prisoner-of-war status "may not be executed, imprisoned, or otherwise penalized without further proceedings to determine what acts they have committed and what penalty should be imposed." 64 Furthermore, the record of every tribunal proceeding resulting in a determination denying prisoner-of-war status "shall be reviewed for legal sufficiency" at the office of the Staff Judge Advocate for the convening authority. 65 The 2000 US military Judge Advocate General Operational Handbook also requires the establishment of a "competent tribunal" in case of doubt about prisoner-of-war status. The Handbook also comments on past US practice with regard to establishing competent tribunals. It is noted that during the Vietnam conflict, a Directive established procedures for the con-6 66 6 The Handbook notes that in some cases they had surrendered to Coalition forces to receive food and water.
6 67 7 The Handbook states that "[w]hether the tribunals were necessary as a matter of law is open to debate -the 'civilians' had not 'committed a belligerent act', nor was their status 'in doubt'." If it was determined that they were civilians who had taken no part in hostilities, they were transferred to refugee camps. 7 72 2 Ibid., Annex A(7). 7 73 3 Decisions were by majority vote, but if the vote was evenly divided the decision would be in favour of prisoner-of-war status. Ibid., Annex A(6). Where the determination was that a detainee was not entitled to prisoner-of-war status, the decision had to be accompanied by all relevant documents and copies given to all parties and the convening authority. Ibid., Art. 15(b). duct of Article 5 tribunals. On the other hand, no Article 5 tribunals were conducted in Grenada or Panama, as all captured enemy personnel were repatriated as soon as possible. In the Gulf War, Operation "Desert Storm" led to the capture of a large number of persons thought to be prisoners of war, who were in fact displaced civilians. Interrogations subsequent to their capture determined that they had taken no hostile action against Coalition forces. 66 In any case, tribunals were established to verify the status of the detainees. 67 In the Vietnam War the United States issued Directive Number 20-5 which prescribed policies and procedures for determining whether persons in the custody of the US who had committed belligerent acts were prisoners of war. 68 The Directive authorized and established "GPW [GC III] Article 5 tribunals". 69 Detainees who had committed belligerent acts were referred to an Article 5 tribunal either (a) if there was doubt as to whether the detainee was entitled to prisoner-of-war status, or (b) if a determination had been made that the status of the detainee was that of a non-prisoner of war and the detainee or someone on his behalf claimed that he was entitled to prisoner-of-war status. 70 Under the Directive, the Article 5 tribunal should consist of no less than three officers, at least one of whom must be a judge advocate or other military lawyer. 71 Detainees were advised and accorded "fundamental rights considered to be essential to a fair hearing". 72 The procedure was weighted in favour of finding prisoner-of-war status. 73 From 1965 in the Vietnam War, the United States granted not only the treatment, but also the status, of prisoner of war to combatants for whom there was any evidence to show that they belonged to a military unit, even a secret one, and who had taken part in an act of war of any nature, including propaganda or protection missions, whether these were full-time or part-time activities. 74 The ICRC delegate speaking in Saigon had the following to say about the US policy concerning treatment of captured combatants:
"The MACV instruction (...) is a brilliant expression of a liberal and realistic attitude (...) this text could very well be a most important one in the history of the humanitarian law, for it is the first time (...) that a government goes far beyond the requirements of the Geneva Conventions in an official instruction to the armed forces. The dreams of today are the realities of tomorrow, and the day those definitions or similar ones become embodied in an international treaty (...) will be a great one for man concerned about the protection of men who cannot protect themselves." 75
United Kingdom
The United Kingdom 1981 Manual "The Law of Armed Conflict" provides that if there is doubt about the status of a captured person, he should be treated as a prisoner of war until his status has been determined by a "higher authority". 76 The more comprehensive UK 1958 Manual of Military Law restates the Article 5 rule. It also emphasises that "[s]uch determination cannot be finally made by the officer into whose hands he has fallen." 77 Furthermore, "[i]t is not (...) for officers or soldiers in determining towards a disarmed enemy to occupy themselves with his qualifications as a belligerent.(...) [T] hey are responsible for his person and must leave the decision of his fate to the competent authority". 78 The Manual goes on to say that if his character as a member of the armed forces is contested, he should be sent before "a court competent to enquire into the matter." 79 The terms of the findings of the competent tribunal should determine whether or not further proceedings will be instituted for a war crime, for example, a hostile act committed by a person found by a competent tribunal not to be entitled to prisoner-of-war status. 80 Article 5 tribunals are governed by the Prisoner of War Determination of Status Regulations 1958, which become applicable if it appears to an officer that a doubt exists as to whether a captured person in the custody of the UK belongs to any of the categories of Article 4 of GC III. For the purposes of the Regulations, a "competent tribunal" consists of a board of inquiry which makes a report that constitutes the effective determination of the status of the person concerned. Detainees may be represented by a lawyer at public expense. The practice of the UK indicates a willingness to utilize a board of inquiry to determine status even where Article 5 does not apply. For example, during the 1990-1991 Gulf War, some 35 Iraqi detainees protested that they were not members of the Iraqi armed forces and asked to be released from their internment in the Rollestone camp. Despite the fact that none of the detainees was alleged to have committed a belligerent act, it was decided, "in order to follow the spirit of the Convention", 81 that where the Commandant of Rollestone entertained doubts about the status of a particular individual, the correct course would be for him to report those doubts to his superiors, with a recommendation that a board of inquiry be convened under the Board of Inquiry (Army) Rules 1956. 82 
Canada
In Canada, the 1991 Prisoner-of-War Status Determination Regulations provide that a tribunal, consisting of one officer of the Legal Branch of the Canadian Forces, "shall hold a hearing to determine whether a detainee brought before it is entitled to prisoner-of-war status." 83 Each detainee (defined as a person in the custody of the Canadian Forces who has committed a belligerent act) is initially screened as soon as is practicable after being taken into custody by the commanding officer to determine whether or not the detainee is entitled to prisoner-of-war status or whether there is doubt with respect to the detainee's entitlement to prisoner-of-war status. Where the commanding officer "believes that there may be doubt" about status entitlement, he requests an authority 84 to direct that a tribunal hold a hearing to determine status. If the authority is in doubt with respect to the entitlement of the detainee to prisoner-of-war status, it may direct a tribunal to hold a hearing for determination of status. 85 Therefore there is in a sense a preliminary finding by the authority, at least of whether there is doubt with regard to status. 86 In the tribunal hearing, a detainee has the right to be represented, the right not to testify against himself or herself, the right to an interpreter, the right to present evidence, and the right to request a review of the determination within 24 hours after the tribunal announces its determination. 87 The standard of proof is "a balance of probabilities that the detainee is not entitled to prisoner-of-war status", or "in any other case, determine that the detainee is entitled to prisoner-of-war status". 88 The fact that a standard of proof is specified only for a determination that the detainee is not entitled to prisoner-of-war status suggests that a lesser standard of proof may suffice to entitle a detainee to that status. It is stipulated that in the interim period of doubtful status, a detainee shall be treated as a prisoner of war. 89 
Australia
Under the 1994 Australian Defence Force Manual, if any doubt arises about a captured person's status, prisoner-of-war status is to be granted until such time as a "proper tribunal" established under the Third Geneva Convention can determine their status. 90 This is reiterated in the Law of Armed Forces Commanders' Guide, which provides that in cases of doubt, prisoner-of-war status shall be granted until "a proper tribunal can authorita-tively rule on their status". 91 The use of the words "authoritatively rule" seems to suggest that a high burden of proof is required to make a determination on status. It may also imply that all the due process rights and procedures are necessary for the proceedings to be valid.
New Zealand
The Interim Law of Armed Conflict Manual provides that when there is doubt as to whether a particular captive is entitled to "treatment he claims as a prisoner of war", he shall be treated as such until his status has been "determined and denied by a properly constituted tribunal (...)". 92 These provisions indicate that doubt may arise if a detainee claims to be entitled to prisoner-of-war treatment. The words "properly constituted tribunal" could either be meant to refer simply to a tribunal under Article 5 of GC III or could denote a more formal, judicial character of the tribunal.
Israel
Prisoner-of-war status determination procedure is contained in the Imprisonment of Combatants not Entitled to Prisoner-of-War Status Law 2000 in Israel, the objective of which is to "incorporate in Israeli law the imprisonment of combatants who are not entitled to prisoner-of-war status, in a manner consistent with the provisions of international humanitarian law, particularly the Geneva Conventions of 12 August 1949". 93 Under this Law, if the Chief of Staff "has a basis to assume" that a person in the custody of the State is a combatant who is not a prisoner of war, he may issue an order directing imprisonment of that person. 94 The order is made known to the prisoner "at the earliest possible time" and he is given the opportunity to state his arguments regarding the order before an officer holding the rank of Lt. Colonel, and to have his written arguments conveyed to the Chief of Staff. Within three weeks from the issuing of the order, the prisoner must be brought before the President of the District Court, who must determine whether the prisoner is a combatant who is not a prisoner of war. 95 This decision may be appealed to the Supreme Court. In terms of proceedings, the detainee has the right to representation (although this may be limited to persons approved to serve as defence counsel in military courts), the hearing is conducted in camera, and deviation from the law of evidence is allowed (although the reasons for this must be recorded). 96 Even before the enactment of this law, one commentator noted that "[t]he utilization of special tribunals and detention facilities, and the special treatment accorded to captured Palestinian 'terrorists' by Israel (...) is further evidence of an underlying humanitarian law." 97 Article 45 of Protocol I as representing customary law A proper analysis of the customary nature of Article 45 goes beyond the scope of this paper; however, a few indications of its status may be pointed out. The overview of the incorporation by some States of Article 5(2) into military regulations reveals that States have generally treated the Article 5 rule as a minimum protection. States such as the United States have voluntarily extended the obligation to have status determined before a competent tribunal to instances in which a captured person does not appear to be entitled to such status but has made a claim to that effect. States have also tended to accord most of the fundamental due process rights to those facing status determination procedures. With the notable exception of the detainees at present being held at Guantánamo Bay, Cuba, by the United States, 98 State practice as regards GC III Article 5(2) has generally shown a willingness to accord both the treatment and status of prisoners of war to captured persons who have taken part in hostilities, even where, strictly speaking, the persons may not fit easily into the Article 4 categories.
Bothe, Partsch and Solf point out in their commentary to Protocol I that "Article 45 reaffirms, supplements, clarifies and expands upon Article 5 of the Third Convention". 99 As discussed above, the series of presumptions of prisoner-of-war status and the reversal of the burden of proof in Article 45 are expansions or a development of Article 5 of GC III. On the other hand, Article 5 has already been interpreted in many military manuals as establishing a high threshold for asserting that doubt as to status had arisen. 100 Therefore, while the exact provisions of Article 45(1) may be said not to reflect customary law in their entirety, it is submitted that the underlying principle establishing a general presumption of prisoner-of-war status for those participating in hostilities is developing into a customary rule. In addition, the right of a captured person who does not appear to be a prisoner of war to assert such entitlement and thereby to trigger Article 5(2) is reflected in many military manuals and is consistent with State practice. 101 The Article 45(2) rule stipulating that a person not being held as a prisoner of war who is to be tried for an offence arising out of hostilities has the right to have his status decided by a judicial tribunal has also been adopted by some States in military manuals or in practice. It is also supported by a great body of internationally agreed principles and declarations concerning the rights of persons in any form of detention.
As a non-party to Protocol I, the US position on the customary status of some aspects of Article 45 may be ascertained from a speech by Michael J. "[on the other hand] we do support the principle that, should any doubt arise as to whether a person is entitled to combatant status, he be so treated until his status has been determined by a competent tribunal, as well as the principle that if a person who has fallen into the power of an adversary is not held as a prisoner of war and is to be tried for an offense arising out of the hostilities, he should have the right to assert his entitlement to prisoner-of-war status before a judicial tribunal and to have that question adjudicated. Those principles are found in Article 45." 102 The right of a captured person who does not appear to be a prisoner of war to assert entitlement to treatment as a prisoner of war and to have the matter adjudicated before a competent tribunal is contained in the 1997 US Army Regulation. Given the United States' non-ratification of Protocol I, this suggests that the right to assert entitlement to prisoner-of-war status and to subsequently have a determination made by a competent tribunal is considered a rule of customary law for the US. 103
Conclusion
The Third Geneva Convention was designed to ensure the protection of one of the most vulnerable groups of victims of armed conflicts: combatants who are in the power of the enemy State. In keeping with the objectives and spirit of the Convention, prisoner-of-war status for a person who has committed a belligerent act may be cast in doubt only where there are substantial misgivings as to whether that person fits into the Article 4 categories of combatants or where the captured person, not accorded prisoner-of-war status, has claimed to be entitled thereto. Therefore, if a person or a group of persons has taken part in hostilities but does not appear to fit into the normal categories of combatants under the Convention, States should consider that a doubt has arisen and the Article 5(2) rule should apply.
If the combatant status of a captured person who has committed a belligerent act is in doubt, it is a violation of GC III and Protocol I (if applicable) not to submit such a determination to a competent tribunal and to have the matter decided by another authority. Moreover, as the Commentary to Protocol I emphatically states, "one thing is certain, and on this point the provision is quite clear: all persons who are captured and who are not considered either as prisoners of war or as civilians who have not participated in the hostilities, are treated there and then as prisoners of war until such time as their status has been determined by a competent tribunal." 104 A competent tribunal is established by domestic law and the procedure must allow individual status determination. The tribunal should not be composed of a single individual, but it may be military, civilian, or administrative in character, including military commissions. Rules clarifying the tribunal's competence, composition and procedure must be provided by the detaining State. These rules should embody fundamental due process rights. Although there does not appear to be any time limit within which status determination should be made, it is reasonable, given the gravity of consequences of such a determination and the application of fundamental rights of due process, to assume that status determination should take place as soon as practicable.
Persons who are not held as prisoners of war, or whose status has not yet been determined, and who are to be tried by the detaining power for offences arising out of the hostilities, have the right to assert their right to prisoner-of-war status and to have that question adjudicated before a judicial tribunal or at least a tribunal guaranteeing all the fundamental fair trial rights. The status determination must take place before the criminal trial whenever possible. As status determination procedures may be seen as tantamount to a trial, given that a person can be found to have taken an illegal part in hostilities, having their status determined in an expeditious, fair and properly constituted way is not just an obligation on States under international humanitarian law 105 but is also strong evidence of a State's commitment to human rights and the rule of law. 
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